








































Analysis of distinctiveness judgment of trademark composed only of three-dimensional shape of goods or 
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７ 　UNITED STATES OF AMERICA Trademark 
Law
　§ 2 （15 U.S.C. §1052） Trademarks registrable on 
the principal register;concurrent registration
　　 No trademark by which the goods of the 
applicant may be distinguishedfrom the goods 
of others shall be refused registration on the 
principalregister on account of its nature unless 
it —
　（e） Consists of a mark which, 
　（1）  when used on or in connection with thegoods 
ofthe appl icant is merely descriptive or 
deceptively misdescriptiveof them, 
　（5）  comprises any matter that, as a whole, is 
functional.
　（f）  Except as expressly excluded in subsections （a）, 
（b）, （c）, （d）, （e）（3）, and （e）（5）of thissection, 
nothing hereinshall prevent theregistrationof a 
mark used by the applicant which has become 








９ 　Council Regulation on the Community Trade 
Mark
　Article 7 Absolute grounds for refusal
　1. The following shall not be registered:
　（a）  signs which do not conform to the requirements 
of Article 4;
　（b）  trade marks which are devoid of any distinctive 
character;
　（c）  trade marks which consist exclusively of signs 
or indications which may serve, in trade, to 
designate the kind, quality, quantity, intended 
purpose, value, geographical origin or the time 
of production of the goods or of rendering of the 
service, or other characteristics of the goods or 
service;
　（d）  trade marks which consist exclusively of signs 
or indications which have become customary 
in the current language or in the bona fide and 
established practices of the trade;
　3.  Paragraph 1（b）, （c） and （d） shall not apply if 
the trade mark has become distinctive in relation 
to the goods or services for which registration is 
requested in consequence of the use which has 


















































　The purpose of this thesis is to clarify the trend of the judicial court decision until the 
Yakult Case deciding of the distinctiveness judgment of the trademark composed only of three-
dimensional shape of the goods or packages of goods, and to examine the protection of the three-
dimensional trademark in the future. 
　Because the character etc. were omitted from three-dimensional shape, JPO and the court 
were rejecting the registration of trade mark to the trademark composed only of three-
dimensional shape of the goods  or packages of goods before. Recently, the shape of the three-
dimensional trademark was admitted to have acquired secondary meaning in the MAGLITE 
case, the Coca-Cola bottle case, and the Yakult bottle case.  The acquisition of secondary 
meaning was recognized based on the result of the questionnaire. I think that these judicial 
decisions are correct.
　It is necessary to be going to show the standard to do the questionnaire with impartial JPO 
and court in the future.
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